Ro0sSCcOE HOGAN ENVIRONMENTAL LAW EsSAYy CONTEST
Sponsored by The Roscoe Pound Foundation
Second Place Winner 1998

Who Sues For The Fishes--Justice Douglas, Where Are You When We Need You?

By Adrianne N. Heely, William S. Richardson School of Law
L. INTRODUCTION

There exists an increased concern over the country's natural resources. From the controversy over the
spotted owl to the Exxon Valdez disaster, society is becoming more aware of the fragility of the
environment and of the limited natural resources available for exploitation.[1] As this concern continues
to increase, society will turn to the country's environmental laws and case law to protect what is left and
restore what has been lost. Accordingly, litigation over the recovery for natural resource damages is, and
will continue to be, an emerging area of environmental law.[2]

This essay examines the issues surrounding litigation for damages to natural resources. Part II provides a
brief background of the environmental movement. Part III examines the emergence of environmental
statutes and the respective rights under state and federal law. Part IV discusses the issues germane to the
controversy over environmental standing. Finally, part V summarizes the issues and articulates
recommendations that would add more protections to natural resources to the existing law.

II. HISTORICAL BACKGROUND OF THE ENVIRONMENTAL MOVEMENT
A. Emergence of Environmental Laws-The Role of the Legislature

The environmental movement achieved an unprecedented level of public consciousness in the early
1970's, culminating in the enactment of some of the most far-reaching, most controversial legislation in
the history of any nation. "It has been estimated that Congress, reacting to growing public concern,
enacted more than 35 major regulatory measures between 1962 and 1976."[3]

Some critics of this solution-by-legislation approach have chastised Congress for launching itself into
an arena about which it was ill-informed and for which it was ill-equipped to undertake such a massive
legislative assault. "Several points can be made about this legislative surge. First, it was a reaction to a
perceived crisis. Second, most Congressmen and Senators had little idea of what they were voting on.
Third, scant consideration was given to any cost-benefit analysis of the problem to be solved and the
means of solving. Fourth, guidelines and standards were established which make the federal judiciary
the main arbiter of what is an unreasonable risk of injury health or the environment."[4]

Nevertheless, in 1970 alone the federal incursion into this area resulted in enactment of persuasive
national policies evidenced by legislation such as The National Environmental Policy Act,[5] the
Environmental Quality Improvement Act,[6] the Environmental Education Act,[7] as well as the
establishment of the Council on Environmental Quality[8] and the Environmental

Protection Agency.[9] And, also created at that time were the National Oceanic and Atmospheric
Administration[10] in the United States Department of Commerce and the National Advisory Committee
on Oceans and Atmosphere,[11] as well as the promulgation of the first Presidential Executive Order on
pollution control at federal facilities.[12]

B. Emerging Theories Addressing the Environment

Perhaps the early 1970's marked the awakening by the American government in Washington, D.C. to the
need for comprehensive legislative policies to fill a growing vacuum being created by Congressional
inaction in this area. Or perhaps the 1970's marked the beginning of a shift in federal legislative
philosophy concerning environmental issues, fundamental to which was a more respectful view of our



country's fragile environment treasures. This more sensitive view toward the environment has been
referred to as the biocentric outlook, the core beliefs of which are:

a. "The belief that humans are members of the Earth's Community of Life in the same sense and on
the same terms in which other living things are members of that community.

b. The belief that the human species, along with all other species, are integral elements in a system of
interdependence such that the survival of each living thing, as well as its chances of faring well or
poorly, is determined not only by the physical conditions of its environment but also by its
relations to other living things.

c. The belief that all organisms are teleological centers of life in the sense that each is a unique
individual pursuing its own good in it own way.

d. The belief that humans are not inherently superior to other living things."[13]

Nevertheless, (and even though undoubtedly federal legislation has focused national attention on
previously overlooked environmental problems) the federal government's inroads into environmental
regulation have been criticized as being, in essence, an overreaction to the perceived fear that
individual states could not be trusted to enact sufficient environmentally-sensitive legislation to
actually protect natural resources--the so-called "race to the bottom" rationale for pervasive federal
environmental regulation. "Perhaps the most widely accepted justification for environmental regulation
at the federal level is that it prevents states from competing by offering pollution control standards that
are too lax. This competition is said to produce a 'race to the bottom'--that is, a race from the desirable
levels of environmental quality that states would pursue if they did not face competition from industry
to the increasingly undesirable levels that they choose in the face of such competition..."[14] This
eventually leads to a cost-benefit analysis; whether economic forces outweigh the costs associated with
the protection of the environment and the possible benefits of that protection.

Regardless of whether we, as a society, ultimately decide to develop a national, federalistic approach or
an individual, states' rights theory (even possibly allowing for environmental regulation by
governmental units within states, for example, counties, cities, villages or even homeowners'
associations) to protect our natural resources and environment, the fact, and undeniable truth, is that our
environment is a fragile entity dependant on long term protection. From Justice William O. Douglas'
passionate, yet unconventional, plea in his dissent in Sierra Club v. Morton,[15] "[c]ontemporary public
concern for protecting nature's ecological equilibrium should lead to the conferral of standing upon
environmental objects to sue for their own protection,” to and including Justice Antonin Scalia's recent,
equally unconventional articulation in Bennett v. Spear[17] that the traditional, often applied "zone of
interests" test CANNOT be employed to permit ONLY those considered pro-environment (i.e.,
"environmentalists") to assert purported federal rights in environmental litigation, with the observation,
"...the citizen suit provision [of the Endangered Species Act, 16 U.S.C. sec. 1540(g)] does favor
environmentalists in that it covers all private violations of the Act but not all failures of the Secretary to
meet his administrative responsibilities; but there is no textual basis for saying that its expansion of
standing requirements applies to environmentalists alone,"[18] it is clear that federal attention to
environmental concerns is a reality that will continue to be debated within the context of today's
political, economic, and social climate. Even though Justice Douglas and Justice Scalia are at opposite
ends of the political spectrum on issues concerning the environment, nevertheless, by the force of their
decisions, each one of them is ensuring that the environmental debate will continue. Both Justices'
views are important and monumental because it focuses public attention to natural resources.

The historical development of natural resources law, particularly in the last two decades or so, clearly
demonstrates an increasing emphasis on the protection of natural resources.[19]

C. The Role of Courts in Environmental Law

First, every judge who is called on to decide an environmental law case should recognize that our
environmental laws, by and large, are working.[20] Our progress in protecting the environment over the
past two decades is truly an American success story. Let us look at some facts. Our air today is much
cleaner than it was twenty-five years ago, due primarily to the federal Clean Air Act.[21] Our oceans,
rivers, and drinking water are much cleaner thanks to the Clean Water Act and Safe Drinking

Water Act.[22] And the federal courts have played a critical role in this success.



The 1990s however are witnessing a sea change in federal judicial attitudes toward environmental
protection.[23] Gone are the 1970s, when federal judges proudly announced themselves responsible for
ensuring that the newly enacted environmental laws were not lost in the bureaucracy.[24] Judges, then,
did not shy away from being dubbed "judicial activists" on behalf of environmental

protection measures.[25] Nor is the federal judiciary today comparable to that existing in the 1980s,
when the judges were the catalyst for the revolution in the practice of environmental law. The federal
courts, in the 1980s, believed in the urgency of the public health and safety needs CERCLA sought to
address, they prompted every major law firm to establish an environmental practice and virtually every
major business, municipality, bank, insurance company, and real estate venture to become concerned
about environmental compliance and liability.[26]

The 1990s are proving decidedly different. Recent court decisions are indicative. For example, in Steel
Co. v. Citizens for a Better Environment,[27] the United States Supreme Court denied standing to a
community group based on bringing suit on wholly past violations. Courts have also denied standing
in Friends of the Earth, Inc. v. Crown Central Petroleum,[28] and Florida Audubon Society v.
Bentsen.[29]

II1. RIGHTS UNDER STATE AND FEDERAL LAW

The National Environmental Policy Act of 1969,[30] commonly referred to as NEPA, has been described
as "the most important and far-reaching environmental measure ever enacted by the Congress."[31]
Further, primary responsibility for implementing the national policy to improve environmental quality
rests with state and local governments.[32] The following section describes the emergence of natural
resource damages laws and respective rights granted under the state and federal laws.

Existing statutes and applicable common law principles provide the necessary framework for defining
the opportunity for public natural resource damage claims and for private damage claims involving
injuries to, or losses of, public resources.[33]

There are state environmental laws and common law claims such as nuisance and negligence under
which natural resource damage actions can be brought.[34] On the federal level, there are three major
environmental laws that provide for the recovery of natural resource damages: The Clean Water Act
(CWA), the Oil Pollution Act of 1990 (OPA), and the Comprehensive Environmental Response,
Comprehensive and Liability Act (CERCLA).[35]

A. Historical Background of Natural Resource Damages Laws

The history of natural resource damage laws is one of steady, gradual expansion beginning in 1973 and
continuing right through to today.[36] After establishing the basic format in 1973[37] and 1974,
Congress has continuously expanded the doctrine's scope of applicability: who can sue, what they can
sue for, and how to measure the damages.

1. The Trans-Alaska Pipeline Authorization Act

With the enactment of the Trans-Alaska Pipeline Authorization Act (TAPAA),[38] the natural resource
damages concept made its first step into federal environmental law.[39] The TAPAA was enacted to
authorize the construction of an oil pipeline to bring oil from wells in northern Alaska to southern
Alaska for loading onto tankers.[40] It further makes the company that holds the pipeline right-of-way
"strictly liable to all damaged parties, public, or private, without regard to fault for such damages, and
without regard to ownership of any affected lands, structures, fish, wildlife, or biotic or other natural
resources relied upon by Alaska Natives, Native Organizations, or others for subsistence or economic
purposes."[41] Also, the TAPAA makes the owners and operators of ships carrying Alaskan oil liable for
"all damages, including clean-up costs, sustained by any person or entity, public or private."[42] The
TAPAA explicitly authorizes a compensatory federal cause of action. It set a precedent for making
polluters pay for their harm. As one can see, the TAPAA was an important forerunner of more mature
natural resource damage provisions.



2. The Deepwater Port Act of 1974

Another Act passed by Congress that authorized a federal cause of action for natural resource damages is
the Deepwater Port Act of 1974 (DPA).[43] The DPA creates liability for damages and defines damages
to mean damages "suffered by any person, or involving...the natural resources of the marine
environment, or the coastal environment."[44] The DPA further introduced concepts of a public official
serving as a trustee to recover for natural resource damages, providing that the Secretary of
Transportation "may act on behalf of the public as trustee of the natural resources of the marine
environment to recover for damages,"[45] and that "[s]Jums recovered shall be applied to the restoration
and rehabilitation of such natural resources by the appropriate agencies of Federal or

State government."[46] When fashioning the legislation of the DPA, Congress seems to have known that
it was creating a new breed of legislation, capable of expansion.[47] The Senate committee report noted
that "[i]t is hoped that some of the concepts and standards embodied in the liability provisions of the
Deepwater Port Act of 1974 will be incorporated in any comprehensive liability system to compensate
for damages to the marine environment."[48]

3. The Federal Water Pollution Control Act

Paralleling the pattern set in the DPA, Congress took up amendments to the Federal Water Pollution
Control Act (FWCPA), resulting in the Clean Water Act of 1977.[49] In the FWCPA's 1977 amendments,
Congress expanded liability to include natural resource damages, explicitly contemplating the
"restoration or replacement of natural resources damaged or destroyed as a result of a discharge or oil or
a hazardous substance."[50] The FWCPA further required that "[s]Jums recovered shall be used to restore,
rehabilitate, or acquire the equivalent of such natural resources by the appropriate agencies of the
Federal Government, or the State government."[51] In addition, Congress also expanded who could sue
under the natural resource damage doctrine. While the DPA authorized only federal official to serve as
trustees for natural resources and bring natural resource damage cause of action, the FWCPA now also
allowed states to serve as trustees and bring lawsuits as well.[53] The number of enforces for natural
resource damages increased from one, the federal government, to fifty-seven.[54]

4. The Outer Continental Shelf Lands Act Amendments of 1978

One year after the FWCPA, Congress further expanded the natural resource damage doctrine's scope of
applicability with the Outer Continental Shelf Lands Act amendments of 1978 (OSCLA amendments)
which regulate oil exploitation on the outer continental shelf. The OSCLA amendments created liability
for "injury to, or destruction of, natural resources," and vested trusteeship and enforcement authority in
the federal and state governments.[55]

5. The Comprehensive Environmental Response, Compensation, and Liability Act

Like its conceptual predecessors, the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA)[56] makes those who release hazardous substances into the environment liable
for "damages for injury to, destruction of, or loss of natural resources."[57] In addition to expanding the
scope of applicability of the natural resource damages doctrine, CERCLA also dramatically expands the
class of plaintiffs that can bring actions. Case law has determined that for these purposes, "states"
include municipal governments also, with reasoning that would extend to the full range of local
government entities, including counties and perhaps special purpose districts.[58] Under this case law,
in addition to the fifty to sixty state and territorial governments, local governments also can bring
natural resource damage action.[59]

CERCLA has virtually dominated environmental law since its enactment. It's enactment in 1980 has
dramatically expanded both the kinds of problems to which the natural resource damage doctrine could
apply and the class of plaintiffs who could bring causes of action. However, the federal government at
first largely ignored the doctrine in administering the law.[60] Congress, therefore moved to reaffirm it
commitment to the natural resource damages doctrine by ordering strengthened implementation.
Congress amended CERCLA with the Superfund Amendments and Reauthorization Act of 1986.[61]
The added mandatory provisions were designed to force the federal government to more actively pursue



natural resource damages.[62] Further, the amendments expanded the class of natural resource damages
plaintiffs still one step further to include Indian tribes as authorized trustees.[63]

6. The Oil Pollution Act of 1990

Unlike CERCLA and the CWA, however, the Oil Pollution Act of 1990[64] specifically provides that
liability is to the state for natural resource damages belonging to, managed by, controlled by, or
appertaining to political subdivisions of a state.[65] The OPA further utilizes a system of designating
state trustees by the Governors similar to that used in CERCLA as amended.[66] OPA also addresses
municipal involvement in the natural resources area, noting that state and local officials are to be
designated as natural resource trustees.[67]

B. Federal Law

Therefore, under CERCLA, § 311 of the Clean Water Act, OPA, and several other federal statutes[68]
federal and state agencies designated as natural resource trustees have express authority to act on behalf
of the public to seek damages for the injury, loss, or destruction of natural resources attributable to an
oil spill or release of hazardous substances.[69]

C. State Law

As discussed above state agencies designated as natural resource trustees have express authority to act
on behalf of the public to seek damages for the injury, loss or destruction of natural resources. Courts
have held that there exists a sovereign's right to act on behalf of the public in matters of "sovereign" or
"quasi-sovereign" interest.

For example, in Alaska Sport Fishing Ass'n v. Exxon Corp.,[70] the ninth circuit held that the "parens
patriae" doctrine recognizes authority of states to act as representative of all its citizens in matters of

sovereign interest.[71] Further, in Maine v. M/V Tamano,[72] the court recognized that the state has a
sovereign interest in natural resources sufficient to support action for damages based on injury or loss
due to oil spill.[73]

D. The Adoption of Citizen Suits Into Environmental Law

In the environmental context, many statutes contain citizen suit provisions[74] but many others do
not.[75] Citizen suit provisions in the environmental law context are a recognition of the need for
environmental access to the courts. Citizen suits are designed to supplement the enforcement
responsibilities of federal, state, and local governments.[76] That is, where the responsible governments
fail to enforce the standards of environmental law, a citizen may step in to make sure the law is
enforced.[77] In 1971, Congress considered the Environmental Protection Act of 1971[78] that would
have granted broad standing to environmental plaintiffs. The proposed bill provided that: "[a]ny person
may maintain an action for declatory or equitable relief in his own behalf or in behalf of a class of
persons similarly situated for protection of air, water, [and] land...from unreasonable pollution,
impairment, or destruction."[79] This bill recognized that because environmental interests are uniquely
widespread, achieving standing is sometimes difficult. Because this bill was never enacted, and because
not every statute which affects the environment has a citizen suit provision,[80] standing for
environmental groups is still a very real problem.[81]

There are two basic kinds of "citizen suits" in environmental law: (1) suits by private citizens against
other private citizens alleged to be violating a federal environmental law, and (2) suits by private
citizens against the executive branch of the federal government, usually the EPA, alleging that the
government has not carried out a mandatory duty in implementing an environmental law.[82]

In the context of natural resource damages, citizen suits are actions brought by private citizens or groups
of citizens seeking compensation to remedy the public harm of natural resource damages.[83]
Essentially, they involve citizens acting as "private attorneys general", because they involve citizens
vindicating public rights, they are different from private causes of action for harm to the plaintiffs



personally.[84] Thus, they do not include toxic tort suits for personal injury or property damage. They
also do not include private suits for personal losses suffered when public resources are damaged. While
losses to people and property from pollution are important, as plaintiffs can bring suits under tort or
some other type of law, they are different from the losses to the environment itself.

E. Intervention as a Right

Another right which may be utilized to protect natural resources is through intervention. Intervention is
a procedure which allows an outsider to enter an ongoing federal court case.[85] An outsider with an
interest in a lawsuit may come in as a party even though not named as a party by the existing
litigants.[86] Federal Rule of Civil Procedure 24 (Rule 24)[87] provides for intervention if conferred by
a statute;[88] by the nature of the intervenor's interest in the ongoing proceeding;[89] or by permission
of the court.[90] An example of an environmental statute that contains such a provision is The Clean
Water Act.[91] This Act provides that in any government action brought to enforce compliance with the
Act's standards, "any citizen may intervene as a matter of right."[92] A "citizen" is defined as a person
"having an interest which is or may be adversely affected."[93]

Courts have liberally construed Rule 24 and its interest requirement to protect outsiders.[94]
Intervention of right is, thus, a tool for the protection of the interests of nonparties. These interests can
be public interests. For example, in Sagebrusch Rebellion, Inc. v. Watt,[95] the court allowed the
Audubon Society to intervene as of right based on Audubon's interest in, and knowledge of, the
protection of birds and other animals and their habitats.[96]

Similarly, in United States v. Reserve Mining Co.,[]97] a court allowed multiple environmental groups
claiming to represent the public interest in the protection and enhancement of the environment to
intervene in a government action against a polluter of Lake Superior.[98] The court ruled that the
environmentalists' interest in Lake Superior as a source of drinking water, recreation, and natural beauty
were substantial interests, sufficient to qualify for intervention of right under Rule 24(a)(2).[99]
Therefore, as another right, intervention allows full participation in a lawsuit[100] and is a good
mechanism for environmental judicial review.

However, intervention of right may be hindered if standing requirements[101] are incorporated into
intervention. Intervention is fundamentally different than standing to sue in its language, function,
origin, procedural posture, and in its applicability to both plaintiffs and defendants.[102]

IV. UNDERSTANDING THE DILEMMA OF ENVIRONMENTAL STANDING
A. Defining the Terms

Standing is a complex doctrine.[103] The courts have further commented on how standing is a
confusing and somewhat ambiguous doctrine.[104] Standing is a threshold, jurisdictional doctrine that
courts use to decide whether a plaintiff may or may not bring his or her claim to court.[105] The
Standing doctrine originates in Article III of the United States Constitution, which limits "the judicial
power of the United States to ...cases [and]...controversies."[106] Standing requires the Constitutional
requirements as discussed above and the Prudential requirements discussed below.

B. The Categories of Standing and the Prima Facie Case
1. Constitutional Standing

Adopting the test put forth in Lujan v. Defenders of Wildlife,[107] the United States Supreme Court

in Steel Co. v. Citizens For a Better Environment,[108] stated that "standing is the 'irreducible
constitutional minimum' necessary to make a justiciable 'case' or 'controversy' under Article 111, §
2.[109] According to Justice Scalia in Steel Co., standing requires three parts: injury in fact to the
plaintiff,[110] causation[111] of that injury by the defendant's complained-of conduct, and
redressability--a likelihood that the requested relief will redress that injury.[112] The triad of injury in
fact, causation, and redressability comprises the core of Article III's case or controversy requirement, and
the party invoking federal jurisdiction bears the burden of establishing its existence.[113]



2. Prudential Standing

In addition to the constitutional component of standing, the Supreme Court has itself promulgated three
further requirements: (1) no third party standing; (2) a claimant must be within the zone of interests to be
protected by the statute or constitutional guarantee in question: and (3) no abstract questions of wide
public significance which amount to generalized grievances, pervasively shared, and most appropriately
addressed by the representative branches. These three court-fashioned requirements are the prudential
component of standing.

C. The Application of the Standing Doctrine in Causes of Actions

The long-standing rule or tort law remains that a private party can recover for injury to public resources
if the party has sustained damage different from that incurred by the general public.

The common law also often provides an appropriate cause of action to the prospective private plaintiff
who has suffered particularized harm.[116] Suits in negligence, nuisance, strict liability, and trespass
have all been employed in private actions regarding public resources.[117] Recovery on behalf of the
public is generally not pursued using these traditional causes of action.[118]

1. Local Government Causes of Action

Under the liability provisions of CERCLA, § 311 of the Clean Water Act, and OPA, and other federal
statutes, the right to seek recovery damages for the loss of a natural resource is allocated to designated
natural resource trustees.[119] CWA provides that the United States or the authorized representative of
any State "shall act on behalf of the public as trustee of the natural resources...to recover for the cost of
replacing or restoring such resources."[120] OPA states that such damages "shall be recoverable by a
United States trustee, a State trustee, an Indian tribe trustee, or a foreign trustee."[121] CERCLA
provides that liability should be to the "United States Government and to any State for natural resources
within the State or belonging to, managed by, controlled by or appertaining to such State."[122] Section
9607(f)(1) provides that "the President or the authorized representative of any State, shall act on behalf
of the public as trustee of such natural resources to recover for such damages."[123] Finally, CERCLA's
definition of "State" is expansive rather than restrictive; unlike most CERCLA definitions, which are
introduced by the word "means," CERCLA provides that "state" shall "...include the several states of the
United States."[124]

Prior to 1986, when CERCLA was amended, the provision for actions involving damage to natural
resources provided that those responsible for the destruction of natural resources would be liable to the
federal government and the government of the state in which the damage occurred.[126] On its face, this
provision did not seem to permit political subdivisions of a state to bring an action for natural resource
damages. The first court to consider whether a municipality could bring an action under this provision,
however, decided that municipalities were not precluded from bringing suit.[127] In Mayor of Boonton
v. Drew Chemical Corp.,[128] the court held that municipalities have standing to recover for damages to
natural resources owned by them[129] based on two alternative and independent lines of reasoning.

First, the court began by examining the definition of "state"[130] contained within CERCLA. The court
held that because the definition was inclusive, it did not follow that Congress necessarily intended to
exclude municipalities.[131] The court concluded that reasonable expansions to the definition, such as
allowing for municipalities, could be made.[132] The court supported it conclusion by pointing to other
statutes where Congress has defined "state" to include political subdivisions of states, such as
municipalities.[133]

Secondly, in a less-textual and more policy-oriented discussion, the court stated that not allowing
municipal recovery would frustrate CERCLA=s broad remedial purpose.[134] As the court noted:

[i]t would be anomalous for this far reaching remedial statute to give states a cause of action for damages
to natural resources owned by the State but for it to exclude cities from access to such a cause of action



while expressly including resources owned by local government's within the scope of the protected
subject of [CERCLA].

As in Mayor of Boonton, the United States District Court for the Southern District of New York in City
of New York v. Exxon, also considered two lines of reasoning to conclude that a municipality is a proper
plaintiff.[ 136] The reasoning in City of New York v. Exxon Corp.,[137] is similar to that in Mayor of
Boonton, in that the court appealed to the overriding purposes of CERCLA, which the court described
as the quick and effective cleanup of hazardous wastes and the restoration of

environmental quality.[138]

Therefore, prior to the 1986 amendments , municipalities were able to recover natural resource damages
under CERCLA. Although the language of CERCLA did not support this position explicitly, the courts
ruled that purposes of CERCLA were served better by providing municipalities with standing. Granting
municipalities standing to recover the costs of destroyed natural resources furthers CERCLA=s purposes
of restoring natural resources and remediating contaminated sites.

As discussed above,[142] municipalities have not, in their own right, tried to recover natural resource
damages under either the Clean Water Act or the Oil Pollution Act of 1990 and therefore there is no
judicial interpretation as to whether municipalities may do so. The bulk of municipal action in the area
of federal environmental law has been under the various provisions of CERCLA.[143] It is therefore
reasonable to assume that courts would look to CERCLA cases in interpreting cases brought under the
Clean Water Act or the Oil Pollution Act.[144]

Although the recent trend has been to deny municipalities standing to recover response costs as a
"state," it has been held that municipalities could enter into settlements as a "state."[145] Furthermore,
CERCLA grants municipalities power to carry out CERCLA's and the CWA's objectives in several
aspects.[146] Because the Clean Water Act and Oil Pollution Act of 1990 provide for recovery of natural
resource damage, municipalities should learn to act locally and use their privilege and power to enforce
environmental laws under citizen suit provisions.[147]

2. Private causes of Action

Historically, private claims for pollution-related damages have been based on common law actions in
tort--notably, negligence, nuisance, and trespass.[148] At common law, the opportunity for a private
claimant to recover damages for the lost use of a natural resource following a pollution incident depends
on whether the claimant suffered a harm, loss, or injury that is separate and distinct from that suffered by
the public.[149] As the court held in Burgess v. M/V Tamano,’”? "a private individual can recover in tort
for invasion of a public right only if he has suffered damage particular to him--that is, damage different
in kind, rather than simply in degree, from that sustained by the public generally."[151]

Private claims arising in maritime settings are subject to admiralty law within the jurisdiction of the
federal courts.[152] Admiralty law, also referred to as "federal maritime law," has a common law
component that includes common law tort principles. For example, in Carbone v. Ursich,[153] members
of a crew libeled another vessel for negligently fouling their net. They claimed their share of the lost
catch and the prospective catches of fish lost during the period in which the net was being
repaired.[154] In a lengthy discussion, the court considered, among other things, whether or not the crew
could bring the action itself or whether it had to be brought by the owner of the fishing vessel.[155]
Although the owners of the vessel intervened, the court found the fishermen to be the real parties in
interest despite the lack of any property rights in the fish, the boat or the net.[156] Also, in Consolidated
Aluminum Corp. v. C.F. Bean Corp.,[157] and Rollins v. Peterson Builders, Inc.,[158] the courts found
that general principles of negligence apply to the analysis of maritime tort claims.[159]

Recognition of the overriding rights of certain classes of private individuals has not been limited to
cases emanating from United States Coastal waters. In Masonite Corp. v. Steede,[160] a plaintiff-
appellee claimed damages for destruction of her fishing business and for loss of profits as a result of the
discharge of effluents into a river which ran through her property upon which her business was located.
The appellant argued that although the effluent discharged was from their plant, plaintiff had no cause



of action against them because she did not own the fish.[161] The court recognized that the appellee did
not own the fish in the river, but that she and all other persons on the Pascagoula River could obtain
access to the fish and that she had the right to permit or exclude others from obtaining access to the river
through her property.[162]

In Union Oil Co. v. Oppen,[163] the United States Court of Appeals for the Ninth Circuit again
considered the question of whether commercial fisherman had a cause of action for damages caused by
the Santa Barbara oil spill.[164] Defendant's Motion to Dismiss was denied by a special master who
recognized that the "injuries resulting from 'an interference by defendants with [plaintiff's] economic
right to fish in public waters' were legally compensable."[165] The district judge affirmed the special
master's order in that its resolution was not dependent on whether plaintiffs had a proprietary interest in
the sea life of the Santa Barbara Channel, and that the diminution of the aquatic life constituted a
legally compensable injury.[166]

Other than in the area of private claims for clean-up costs, neither CWA nor CERCLA include liability
provisions for compensation of private injuries and losses resulting from oil spills or releases of
hazardous substances.[167] Thus, before the 1990 passage of OPA, admiralty law and common law rules
provided the basis for private claimants to recover damages following a pollution incident, including
damages for the lost use or enjoyment of a natural resource.[168]

In general, there is no private right of action to recover for damages to natural resources.[169] This is
primarily because private citizens do not own natural resources--they are public resources. Nonetheless,
it is not an entirely novel concept that private individuals can indeed have an overriding interest in
public resources to such an extent that certain individuals can sue and recover for damages connected
with publicly owned natural resources.

One such class of individuals is comprised of fisherman, hunters and others who commercially harvest
natural resources. It is generally recognized that before harvest, ownership of these resources is vested
with the state or local government.[170] Nonetheless, courts have extended protection to commercial
fisherman, oystermen, crabbers, and shrimpers by granting them a cause of action under general law
damages to natural resources in which their interests are greater than the public's interest, even in
absence of any proprietary rights.[171]

In several cases, courts found standing under the Supreme Court's test in Lujan v. Defenders of
Wildlife.[172] In Committee to Save the Rio Hondo v. Leondaerd Lucero,[173] an environmental
organization, had standing to challenge the Forest Service's decision to allow summertime use of a ski
area in a national forest. In Sierra Club v. Lone Star Chapter the Cedar Point Oil Co., Inc.,[174] the
court held that an environmental group had standing under the Clean Water Act to prevent unpermitted
discharges from a waste treatment facility into a bay used for recreational activities.[175] In NutraSweet Co.
V- X-L Engineering Corp. 1767 3 former property owner who retained responsibility to fund the operation of a
remediation system had an injury in fact sufficient to support a claim against a neighbor for
contamination under CERCLA.

However, in several other cases, the courts denied standing under the Lujan test.[177] In Friends of the
Earth, Inc. v. Crown Central Petroleum Corp.,[178] an organization whose membership includes
individuals who bird watch and fish at a lake 18 miles and 3 tributaries from the source of an unlawful
water pollution did not meet the fairly traceable component of standing[179] to sue for violations of the
FWPCA. In Florida Audubon Society v. Bentsen,[180] environmental groups failed to establish personal
injury or an injury fairly traceable to challenged acts in an action against the Secretary of Treasury and
the Commissioner of the Internal Revenue Service for authorizing a tax credit for the use of an
alternative fuel additive, ethyl tertiary butyl ether, without preparing an Environmental Impact
Statement. In Wilderness Society v. Alock,[181] environmental groups did not establish injury in an
action under the National Forest Management Act where a resource plan called regarding future
decision making for future timber harvest goals.

3. Standing to Sue for Clean Up and/or Injunctive Relief



Natural resources are broadly defined in CERCLA to mean "land, fish, wildlife, biota, air, water, ground
water, drinking water supplies, and other such resources belonging to, managed by, held in trust by,
appertaining to, or otherwise controlled by the United States...[or] any State or local government..."[182]

Clean Up

Responsible parties are liable for "damages for injury to, destruction of, or loss of natural resources,
including the reasonable cost of assessing such injury, destruction, or loss."[183] These damages are
recoverable in addition to the recovery of cleanup costs incurred in responding to the
contamination.[184]

Suing for natural resources damages is a cause of action seeking a money judgment for harm to the
environment. The money is then used to restore the environment to its original condition, or where that
is not possible, make up for the harm by improving the environment elsewhere in the same general
vicinity.[185] The natural resource damages doctrine is conceptually very similar to the tort law
doctrine providing the sum of money necessary to "make the victim whole again."[186]

Trustees are authorized to recover damages for 1) the costs of restoring resources, 2) compensation for
the interim loss of natural resources and/or services from the time of injury until full recovery of the
resources, and 3) reasonable costs of assessment.[187]

Neither environmental citizen suit provisions nor CERCLA's cost recovery authority provides for
compensation of private parties for personal injury or property damage.[188] However, the costs of
actions taken to prevent, mitigate, clean up, or otherwise respond to actual or threatened environmental
contamination are potentially recoverable response costs under CERCLA.[189] Moreover, under court
rulings that local governments fall within CERCLA's definition of "state[s]," local governments may
recover damages for injury to natural resources resulting from releases hazardous substances.[190]
Additionally, federal courts generally have discretion, pursuant to the doctrine of pendent jurisdiction,
to entertain claims under state statutory or common law in conjuntion with citizen suit and cost
recovery claims arising from the "same nucleus of operative fact."[191]

Injunctive Relief

All environmental citizen suit provisions authorize courts to enter mandatory injunctive relief.[192]
Additionally, under many environmental laws[193] courts may assess substantial civil penalties.
Assessment of penalties may be invaluable in deterring future offenses and encouraging
compliance.[194]

Moreover, once a plaintiff has incurred response costs as governed by CERCLA,[195] a court may enter
a declatory judgment establishing a clean up plan for the site at issue, including standards and
requirements that must be met at the site, and declaring the defendant liable for the plaintiff's future
costs of implementing that plan, or of compelling and overseeing the defendant's implementation of the
plan.[196] Once the court, by declatory judgment establishes the standards and requirements the court
may enter an appropriate injunction under CERCLA,[197] governing citizen suits. Also, CERCLA cost
recovery claims may be brought in conjunction with claims for injunctive relief under other
environmental citizen suit provisions.[198] Thus, CERCLA's cost recovery authority and environmental
citizen suit provisions may be used together to obtain expeditious clean up at the cost of the polluter.

V. RECOMMENDATIONS

Fortunately for the environment, the law is a dynamic process. Over the years, as our conception of the
environment=s value has changed, so have the laws. Because of those changes and new attitudes
regarding both landowners and governments, there now appears to be more opportunity to protect,

preserve, enhance, and restore our natural resources. It is not too late.

1) Utilize New and Existing Law



In many instances, it is time to begin attempting the use of new strategies of restoration. One such
strategy is the enforcement of the public's legally protected interest in damaged natural resources
regardless of whether they are publicly or privately held.[199] Another is for environmental groups, the
public and local governments to take litigation initiative and assert claims for both response costs and
natural resource damages. If responsibility to recover for damages to natural resources were left
exclusively with agencies whose capabilities are already strained, many claims would be left unheard
and unasserted. With the recovery of damages, the local governments and the public could further the
purpose and objective of environmental laws like CERCLA, which the court described as quick and
effective cleanup and the restoration of environmental quality.[200]

2) Increase Citizen Enforcement

Despite an increase in citizen enforcement activity, and the recent ruling in Stee! Co., citizen suit and
cost recovery provisions of federal environmental laws generally continue to be underutilized. In
practice, federal, state, and local governments have brought few natural resource damage actions, but
certainly, many cases exist that could have and should have been brought but have not been.

Accordingly, citizen suits and actions to recover costs of responding to damage to our natural resources
can be expected to provide affordable and effective remedies to plaintiffs who wish to take advantage of
them.

3) Claim Your Right of Intervention

Further, another mechanism that needs to be utilized more is Rule 24, the intervention of right. As courts
have held, Rule 24's flexibility, allows for the protection of the public interest.[201] Environmental and
conservation organizations need to intervene more in environmental lawsuits. Intervention can become
a viable means to access to the courts for environmental interests and natural resource damages if the
Supreme Court will specifically hold that standing analysis is not applicable to proposed intervenors.

If intervention is free from standing's burdens, it can operate as an alternative mechanism for achieving
judicial review. Environmental and conservation groups could use Rule 24, intervention of right, to
promote their values by adding to the court's information on environmental degradation, and to
supplement to the legal expertise of overworked agency personnel in enforcing or defending
environmental regulations.

4) Influence and Implement Legislation

With the complexities of standing, environmental groups and the public need to educate and influence
law makers of the uniqueness and variety of environmental interests. By getting law makers to
introduce, propose and support environmental issues, standing requirements laws could be changed.
Legislation similar to that proposed in 1971, The Environmental Protection Act of 1971,[202] could
increase citizen enforcement and grant broad standing to environmental plaintiffs.

5) The Role of Courts--A Call for the Return of Judicial Activism

Finally, Courts need to grant environmental claims representation. "[C]itizen groups are not to be
treated as nuisances or troublemakers[,] but rather as welcomed participants in the vindication of
environmental issues."[203]

As discussed above,[204] courts play a vital role in shaping environmental law. By denying access to
the courts, our environment may suffer. By imposing harsher civil and criminal penalties, our
environment and society would benefit. Courts need to take into consideration the reality that
environmental laws work,[205] the American people value environmental protection,[206]
environmental statutes are complex and often call for courts to defer to agencies,[207] and that they live
in the environment as well. Let us not forget our nature just because it does not speak for itself.
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