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I. INTRODUCTION

On March 24, 1989, 11 millions gallons of crude oil spilled into the Alaskan Prince William Sound 
making it the largest oil spill in American history. As a result of the Exxon Valdez spill, over 1,200 
miles of coastal land and between 2,500 and 6,000 miles of square ocean were contaminated with oil. 
Wildlife also suffered. Approximately 3,500 - 5,300 sea otters and between 260,000 - 580,000 birds 
perished as a result injuries from the oil spill.

In 1991, the U.S. Justice Department and the State of Alaska entered into a settlement with the Exxon 
Corporation for at least $900 million in damages "for restoration of the environment and compensation 
for lost public uses of the natural resources." After the settlement, however, there still remained a claim 
against Exxon by the Alaska Sport Fishing Association (ASPA) made up of over 130,000 recreational 
sportfishers who used the Prince William Sound. The ASPA claimed damages for the lost of use and 
enjoyment of natural resources which resulted from the oil spill. Specifically, the ASPA alleged that the 
release of oil into the Prince William Sound resulted in lost resources for sport fishing, boating, 
kayaking, wildlife viewing, camping, beachcombing, hiking along the shoreline, hunting, trapping, 
crabbing, education or children, and other uses of the area. Exxon moved for a dismissal of the 
recreational sportfisher claims arguing that its government settlement precluded the recovery of any 
additional damages based on lost public uses of natural resources. The court agreed with Exxon and 
granted the dismissal holding that the sportfishers did not have standing to bring the action as they did 
not allege any "uniquely private claims." 

To what degree private parties can assert "standing" to recover damages which result from injury to 
natural resources is unclear. This paper attempts to provide an overview of public or government 
"standing" and private "standing" to recover damages resulting from injury to natural resources. It then 
seeks to identify those factors which appear to persuade courts to grant standing to one party or another. 
Finally, this paper offers some ideas as to how to better distinguish natural resource damage claims so as 
to provide the fullest possible recovery of claims for natural resource damages as between public and 
private parties.

A. Natural Resource Injury: An Overview

Pollution released into the natural environment can significantly impact the ecological health of rivers, 
streams, lakes, fish and other aquatic life, and wildlands. Costs to clean up and restore natural resources 
to their pre-damaged condition are often exorbitant. The impacts of injury to natural resources often has 
a widespread impact on the economies of communities who depend on these resources including 
commercial fishers, hotels, dry docks, restaurants, and other tourism-related businesses. The impact of 
pollution, however, also extends to non-pecuniary users of natural resources such as recreational fishers 
and swimmers.

Despite the breadth of environmental protection afforded by federal and state laws, the production of 
goods and services continues to leave its negative mark on the environment. Environmental laws affect 
everything from the discharge of air and water pollutants to environmental decision-making at the 
federal agency level. While the advent of environmental regulation in the 1970's did produce an overall 
decrease of pollution impact on natural resources, the release of pollution continues to take its toll on 
the environment. Environmental regulation does not have the effect of preventing or hindering all 



pollution; rather, it only partially offsets actual environmental impacts to natural resources. In its pure 
and unregulated form, capitalism does not account for environmental costs or impacts. The pollution 
which reaches the natural environment translates into environmental costs which are not included in the 
price of goods or services. Consequently, the costs of injury to public natural resources are externalized 
as they are not incorporated into the overall costs of economic decision-making.

The problem of accounting for these environmental costs is captured in the axiom known as the 
"Tragedy of the Commons." Under this axiom, a rational herdsman will decide to graze additional steer 
on land in an attempt to maximize revenues. The resulting environmental impact to the overgrazed land 
and the public commons, however, is not calculated in the overall cost of that decision. The herdsman 
will not pay for the external impacts to those resources which are public in nature and cannot be 
privately owned. The "tragedy" occurs when these external damages remain unaccounted for and 
ignored in the long term. The public is therefore burdened with the rehabilitation of the commons and 
the loss of the use of the natural resource. An even further tragedy lies in the disorganized and dispersed 
nature of the public which is too big to defend its own interests. In other words, the ability of the 
collective public to recover these lost or damaged resources is both impractical and infeasible.

Under modern day jurisprudence, injured natural resources including trees, water, and the wildlife have 
no "standing" to bring an action for a redress of injuries. The conferral of "standing" on animals and 
inanimate objects has been a subject of debate for over twenty years. Justice Douglas in Sierra Club v. 
Morton argued unsuccessfully for such standing.

Contemporary public concern for protecting nature's ecological equilibrium should lead to the conferral 
of standing upon environmental objects to sue for their own preservation ... [s]o it should be as respects 
valleys, alpine meadows, rivers, lakes, estuaries, beaches, ridges, groves of trees, swampland, or even air 
that feels the destructive pressures of modern technology and modern life. The river, for example, is the 
living symbol of all the life it sustains or nourishes - fish, aquatic insects, water ouzel, otters, fisher, deer, 
elk, bear, and all other animals, including man, who are dependent on it or who enjoy it for its sight, its 
sound, or its life. The river as plaintiff speaks for the ecological unit of life that is part of it.

The burden of making the victim of pollution B the natural environment - whole again therefore lies 
with the public. The dilemma therein is two-fold: 1) how the public can assert standing to effectively 
recover damages resulting from injuries made to these natural resources while 2) also successfully 
asserting a right in something which is theoretically owned by no one.

The legal theorem which best attempts to address this dilemma of how to practically account for public 
damages to natural resources is addressed under ancient jurisprudence with roots in Roman Law - the 
public trust doctrine. The following discussion addresses the reinvigoration and application of the 
public trust doctrine over the past thirty years and then specifically addresses current parameters of the 
private right of action for such damages.

B. The Public Trust Doctrine

The public trust doctrine embodies the notion that certain natural resources are held and protected 
within the public trust. Dating back to the Roman Empire, the public trust doctrine identifies the 
government or king as the trustee of the natural resources, and the public as beneficiaries of that trust. 
The public trust doctrine, recognized by American courts as far back as 1810, matured under American 
state common law. Roots of state common law form the foundation of the public trust doctrine which 
has expanded from covering only submerged lands and other navigable waters to non-navigable waters, 
state parks, and other natural resources. The public trust doctrine is now recognized in one form or 
another in the majority of states in the country. The application of the public trust doctrine under federal 
common law, however, is unclear.

The elevation of environmental concerns combined with the publication of a seminal article by 
Professor Joseph Sax over 25 years ago marked the reemergence of the doctrine as a leading procedural 
tool to address injury to natural resources. Since the publication of Sax's article, there is now a renewed 
body of common law as well as several significant environmental statutes which draw from the public 
trust doctrine's framework.



The public trust doctrine is invoked with the interference or impairment of natural resources. A claim 
under the public trust doctrine requires the allegation of four elements: 1) tortious interference, 
destruction, invasion, or encroachment upon natural resources; 2) that the natural resources form a part 
of the corpus of the public trust; 3) causation; and 4) quantifiable damages commensurate with the 
diminution in value of the trust. Under this doctrine, the legal representative or "trustee" of the public-
at-large is entitled to recover damages from the wrongdoer.

In most cases, the public trust doctrine is invoked under three conditions: 1) when the government 
transfers a piece of public trust property to a private party; 2) when the government permits an 
impermissible private use of a public trust area; or 3) when a public trust asset has been injured, 
destroyed, or is threatened by pollution. Setting the public trust doctrine apart from common law torts of 
negligence, nuisance, and trespass is the public trust doctrine's emphasis on "restoration costs" rather 
than diminution as a measure of damages. In contrast, under common law claims of tort, the measure of 
damages is the difference between the commercial value of the property before and after the injurious 
event. The public trust doctrine also allows for equitable relief which is the most often sought after 
remedy.

Today, the public trust doctrine acts as the intersection of several different legal pathways including 
common and statutory law. This intersection was clearly identified by Professor Sax as primarily a 
"recognition, albeit one that has been irregularly perceived in legal doctrine, that certain uses have a 
peculiarly public nature that make their adaptation to private use inappropriate."

As a result, there is now many sources of public trust doctrine law. Though originally conceived under a 
collection of state common law, the public trust doctrine can now be thought of as an umbrella of legal 
thought incorporating state common law and federal and state statutory law to encompass all potential 
natural resource damage claims. Together, these legal sources define who may bring a public trust action 
and for what natural resource injuries they may recover.

The context under which the public trust doctrine is invoked has broadened significantly since its 
inception. The celebrated Supreme Court case, Illinois Central Railroad Co. v. Illinois, which first 
affirmed the public trust doctrine held that the state of Illinois was prohibited from conveying a portion 
of Lake Michigan to a private entity. In Illinois Central, the court held that the state held in trust the 
submerged land on behalf of the state's citizens "so that they may enjoy the navigation of the waters, 
carry on commerce over them, and have liberty of fishing therein freed from the obstruction or 
interference of private parties." This celebrated public trust doctrine case confirmed that states are 
entrusted with certain natural resources and that they have an obligation not to exceed that trust.

Illinois was followed up by a Wisconsin Supreme Court case, Milwaukee v. State which similarly 
prohibited the attempted transfer of a portion of Lake Michigan by the state to a private company. In 
addition to using the public trust doctrine to prevent a natural resource conveyance, it can also be used 
to prevent a condemnation action, or oppose a regulation.

The only exception to the public trust doctrine holds that a government grant or conveyance of natural 
resources can be overridden when it 1) aids navigation, commerce, or another public trust purpose and; 
2) does not impair the public interest in the remaining trust or natural resources. For example, in George 
Bunch v. Hodel, a public trust doctrine action brought by landowners, business owners, guides 
challenging the controversial drawdown of 5.8 feet of a Tennessee lake was dismissed based on the 
public interest exception. The exception was founded upon the state's public interest to combat 
problems of depleted oxygen levels and reduction of the fishing habitat.

II. APPLICATION OF PRINCIPLES OF THE PUBLIC TRUST DOCTRINE

A. The Public Trust Doctrine: Statutory Law

The reemergence of the public trust doctrine as a result of Professor Sax's article in the early 1970s was 
followed by the incorporation of the doctrine's framework into federal law. Of those statutes which 



provide for recovery of damages resulting from injury to natural resource damages, the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA), the Clean Water Act (CWA), 
and the Oil Pollution Act (OPA) of 1990 are the most notable.

CERCLA's statutory framework is considered to most closely mirror the principles of the public trust 
doctrine. CERCLA's main purpose is two fold: 1) to clean up contaminated sites; and 2) to allocate the 
costs of cleanup, remediation, and natural resource injury costs to those polluters who benefited from 
the pollution. CERCLA is triggered with the release or threatened release of a hazardous substance into 
the environment. A cleanup action of a hazardous site involves either the removal, remediation, or 
combination thereof of hazardous pollutants from a site. The cleanup or remediation of polluted sites 
under CERCLA begins with an initial preliminary assessment (PA), a site investigation (SI), and 
eventually a Record of Decision (ROD) which acts as the administrative threshold determining whether 
a site will be remediated.

CERCLA natural resource damage provisions, permitting the recovery of damages by "public trustees" 
from those responsible for the injury to natural resources, are designed to compensate the public for its 
loss or injury that will not be recovered during the remediation. A CERCLA natural resource damage 
action is brought after the completion of a remediation action "to restore, replace, or acquire the 
equivalent of [the damaged] resources." Damages which may be recovered in a CERCLA claim may 
include residual injury to natural resources after the remediation is completed and compensatory 
damages for the lost value during the remediation and recovery process. Injunctive relief is not available 
under CERCLA's natural resource damage provisions.

CERCLA imposes liability against responsible parties for "injury to, destruction of, or loss of natural 
resources, including the reasonable costs of assessing such injury, destruction or loss resulting from such 
a release." Significantly, CERCLA as well as the other federal environmental laws based on the public 
trust doctrine expands on the common law and provides for the recovery of restoration value rather than 
just diminution in value.

The natural resource damages provisions under the CWA generally mirror those of CERCLA except to 
the extent it covers oil spills. Political maneuvering prior to CERCLA's passage resulted in an extensive 
"petroleum exclusion." Under the CWA, owners and operators' of vessels which have discharged harmful 
quantities of oil or hazardous substances into navigable waters of the United States are held strictly 
liable for costs associated with the spill. The CWA provides for the recovery of "costs or expenses 
incurred by the Federal Government or any State government in the restoration or replacement of natural 
resources damages or destroyed as a result of a discharge of oil or a hazardous substance ..."

The passage of the Oil Pollution Act (OPA) in 1990 following the Exxon Valdez spill, however, has 
appeared to replace the CWA provisions. The OPA provides for expanded liability covering not only oil 
spills but, more broadly, any discharge of oil. In addition to this expanded application to oil releases, 
the OPA also provides for recovery of specific economic damages by private parties. 

B. The Public Trust Doctrine: Common Law

Basic principles of the public trust doctrine also are evident in the common law claim for public 
nuisance. A public nuisance is "a substantial interference with the public health, the public safety, the 
public peace, the public comfort or the public convenience ...." Public nuisance has been described as 
"the inland version of the public trust doctrine" since it is commonly used to recover damages resulting 
from injury to natural resources. A public nuisance exists when there is an unreasonable interference in 
the exercise of a right common to the general public or to an indefinite number of people. Public 
nuisance is related to the public trust doctrine in that it arises with an invasion of rights which are 
common to all members of the public. A private nuisance, however, is not related to public trust doctrine 
concepts as it involves the invasion of a private interest or right.

III. GOVERNMENT TRUSTEESHIP UNDER THE PUBLIC TRUST DOCTRINE

A. Common Law Trusteeship



The touchstone of the public trust doctrine lies in its conferral of "standing" to the public through a 
designated governmental trustee to recover natural resource damages. Imparting trusteeship to a 
governmental entity acknowledges the extreme difficulties in coordinating the general public to obtain 
"standing" to bring a legal action for natural resource damages. Theoretically, the designated trustee is 
considered to be the guardian of the public's natural resources and the best representative of the public=
s interest to recover those damages resulting from their injury. A state=s power to assert authority over 
natural resources was upheld by the Supreme Court in Hughes v. Oklahoma. The corresponding 
assertion of natural resource damages by state governments is brought under the parens patriae doctrine 
allowing states to assert trusteeship.

Common law, statutes, and regulations form the legal authority supporting a trustee's ability to bring 
certain natural resource damage claims. Whether a certain party may successfully bring a natural 
resource damage action often depends on how trusteeship is defined under either common or statutory 
law. The broader the scope of trusteeship over certain natural resources, the more likely the government 
trustee can recover and simultaneously the more likely a private party action for natural resource 
damage will be foreclosed with respect to the recovered damages.

Trusteeship is defined primarily by the types of natural resources which fall under the corpus of the 
public trust. Trusteeship also extends to the protection of the public use of a natural resource from 
destruction or interference. Historically, government trusteeship has extended to navigable lakes and 
streams, submerged lands, and the foreshore as a result of the public's use of these resources for 
navigation and commerce. Over the past 20 years, courts and statutes have expanded trusteeship to 
include other uses of natural resources. Trustee authority now extends to non-navigable waters, state 
parks, and migratory waterfowl. Further expansion in the public trust doctrine eroded the distinction 
between commercial uses such as navigation and commerce to include recreational uses such as 
swimming, hunting and fishing.

The rationale for expanding the public trust doctrine is founded on the assumption that government 
protection should extend to public uses in addition to commerce and navigation. The expansion of 
trusteeship covering a wider range of natural resource uses also recognizes that the public doctrine is 
flexible changing with "public perception of the values and uses of waterways."

The outer boundary of government trusteeship over natural resources was permitted in Marks v. 
Whitney. In Marks, a property owner brought a quiet title action to have the adjoining property declared 
burdened with a "public trust easement" as part of a settlement of a boundary dispute. The recognition of 
the public trust easement, however, was not based on the public use of the tidal lands; instead, the court 
based its decision on the need to preserve tidelands in their natural state "so that they may serve as 
ecological units for scientific study, as open space, and as environments which provide food and habitat 
for birds and marine life, and which favorably affect the scenery and climate of the area." Marks 
signified the most expanded application of what constituted a public trust use concluding that it was 
unnecessary to define precisely what public use encumbered the tidelands.

B. Statutory Trusteeship

The assertion of trusteeship by the federal and state governments occurs most commonly through 
statutory law. Trusteeship under the public trust doctrine has been incorporated into statutory law 
particularly CERCLA, the CWA, and the OPA. Trusteeship under these federal environmental laws is 
best outlined in CERCLA's natural resource damages provisions which also governs the natural resource 
provisions of the CWA. 

CERCLA Section 107(a)(4)(C) provides that "in the case of an injury to, destruction of, or loss of natural 
resources ... liability shall be to the United States Government and to any State for natural resources 
within the State or belonging to, managed by, controlled by or appertaining to such State ..." The related 
definition of natural resources is broadly defined under CERCLA as "land, fish, wildlife, biota, air, 
water, groundwater, drinking water supplies, and other such resources belonging to, managed by, held in 
trust by, appertaining to, or otherwise controlled by" the United States or a state government. 
Trusteeship is therefore determined by the definition of natural resources under CERCLA. 



CERCLA trusteeship is defined to include the federal government and state governments or their 
designated authorities. Prior to the adoption of the Superfund Reauthorization Amendments (SARA) in 
1986, there was disagreement among the courts as to whether local governments could assert trusteeship 
under CERCLA without having been designated by the state. Three pre-SARA decisions were handed 
down granting trusteeship to local governments partially based on a lack of certain language in 
CERCLA. In 1986, Congress authorized SARA and Section 107(f)(2)(B) which provides a mechanism 
for the designation of state trustees. This added section has been interpreted by courts as not extending 
trusteeship to local governments unless officially designated by the State.

The scope of trusteeship, or federal and state government standing, to bring a natural resource damage 
action under CERCLA has long been a subject of debate. Natural resources which potentially fall under 
government trustee domain include (1) resources actually owned by the government or which the 
government has "exclusive possession"; (2) resources which are encompassed under the Public Trust 
Doctrine; (3) resources directly regulated by a government to protect the environment and; (4) resources 
not directly regulated for environmental protection but could be regulated within constitutional 
limitations. As the degree of government control decreases with each successive category, so does the 
"publicness" of the natural resource. The first and second categories likely fall under the purview of 
CERLCA trusteeship, however, the remaining categories are areas where there is a greater need for 
judicial or legislative interpretation to establish the government domain.

The debate over the scope of CERCLA trusteeship has mainly been fought over the development of the 
natural resource damage regulations designed to assist trustees in making natural resource damage 
determinations. Section 301(c) of CERCLA provides for the development of standard procedures in 
determining the amount of a natural resource damage claim; specifically, the regulations assist trustees 
in making damage assessments and alternative protocols for individualized assessments. The 
regulations must "determine such damages, including both direct and indirect injury, destruction, or loss 
and shall take into consideration factors including, but not limited to, replacement value, use value, and 
ability of the ecosystem or resource to recovery." Once a trustee brings an action for recovery of natural 
resources, they are further empowered with a rebuttable presumption that the damage assessment 
developed is correct.

A challenge to the originally proposed regulations issued in 1987 and 1988 forced more definition as to 
breadth of CERCLA trusteeship. In Ohio v. Department of Interior, natural resources were classified as 
falling under CERCLA trusteeship including those directly owned by the government, those held under 
the public trust and those which are substantially regulated or maintained by a government entity. Ohio 
confirmed that the assertion of trusteeship in a natural resource damage claim is not limited to those 
natural resources owned outright by the federal government. Indeed, compensation under CERCLA for 
an injured resource has been broadly defined to include the value of the lost "use" of the natural 
resource as well as lost "non-use" values of the resources. Examples of "use" values include fishing, 
hunting, bird-watching, and tourism while non-use values are less tangible and more theoretical 
encompassing the "existence" value which is equal to the dollar amount an individual will give to 
ensure the resource exist in the future.

In addition, Ohio also confirmed that CERCLA trusteeship might extend to privately owned land to the 
extent that a CERCLA trustee could demonstrate a "substantial degree of government regulation, 
management or other form of control over the property." Determining whether a natural resource met the 
"substantial degree of government regulation" test, however, would be determined on a case-by-case 
basis with reference to "the relevant treaty or other provision of international law, constitution, statute, 
common law, regulation, order, deed or other conveyance, permit, or agreement providing the basis for 
the trusteeship." This definition of natural resources represents "a middle ground where trustees have 
authority over some privately-owned resources based on government involvement with the resource." 
The natural resource damages regulations were finalized in 1996 and apply to both CERCLA and the 
CWA=s natural resource damage provisions.

In contrast with CERCLA, the CWA and the OPA cover oil spills. Under the CWA, owners and operators 
of vessels of onshore and offshore facilities are subject to liability for the discharge of oil or any 
hazardous substance into navigable waters or coastal shoreline. Similar to CERCLA, Section 132(f) of 



the CWA provides that the President, or an authorized representative, may act as a public trustee. Under 
the Clean Water Act, federal and state governments may recover damages incurred "in the restoration or 
replacement of natural resources damaged or destroyed as a result of a discharge of oil." The authorized 
representative under the CWA allows the President or an authorized representative of a state to "act on 
behalf of the public as trustee of the natural resources."

A trustee under the CWA may recover "any costs or expenses incurred by the Federal Government or any 
State government in the restoration or replacement of natural resources damaged or destroyed as a result 
of a discharge of oil or a hazardous substance..." Because the Clean Water Act does not limit the amount 
a government trustee can recover for "costs and expenses incurred ... in the restoration or replacement of 
natural resource damaged or destroyed as a result of a discharge of oil or a hazardous substance" 
recovery for "lost use" claims are permitted under the Act. The passage of the OPA in 1991 created a 
similar regime for recovery of natural resource damages resulting from the discharge of oil into 
navigable waters of the United States. The OPA was modeled after CERCLA creating trusteeship in 
favor of state, tribal, foreign, and federal governments. Because of the breadth of OPA's provisions, it is 
considered to have superceded the Clean Water Act in its coverage of oil spills.

IV. Private Rights of Action for Natural Resource Damages

As government trusteeship over natural resources under the public trust doctrine and statutory law has 
expanded, so has the range of private party claims for natural resource damages. Natural resource 
damages include not only those damages designed to restore or recover a natural resource to its pre-
damaged condition but also damages which result from injury to natural resources including the "value" 
of a natural resource. The value of the natural resource is defined both by the "use value" measuring 
actual behavior of people toward the resource as well as the "existence" value which represents the 
amount of money people will pay for the mere existence of the resource. 

Government trustees may seek recovery not only for restoration and replacement damages but also for 
"lost use" claims which should be distinguished from restoration or replacement costs. Private parties are 
not generally favored to recover restoration and replacement costs since government trustees are 
required to apply recovered damages toward restoration and replacement costs. Similarly, the 
"existence" value of a natural resource is similarly not recoverable by private parties as it is considered a 
"pure" public resource and therefore recoverable only by the public as a whole through its trustee.

The potential conflict between public and private claims for natural resource damages emerge with 
respect to "lost use" damages. DOI regulations define lost use as "the value to the public of recreational 
or other public uses of the resource." Generally, lost use claims could encompass the closure of an area 
of fishing, the prohibition of commercial or recreational fishing, or even swimming uses. The following 
section discusses the historical sources of private party recovery for natural resource damages and then 
evaluates how courts attempt to distinguish private and public/trustee claims for damages resulting from 
"lost use" of natural resources.

Private parties cannot claim "trustee" status over natural resources under CERCLA and the CWA as they 
are precluded from bringing claims for natural resource damages held in trust under the government. But 
to the extent that a private party can assert "special" damages resulting from injury to natural resources, 
a common law action in tort for public nuisance is permissible. As will be discussed further below, 
private parties may also now seek private recovery under the OPA which provides a narrow claim for 
natural resource damages resulting from oil injury to natural resources.

In contrast with the public trust doctrine which focuses on the public or private nature of the natural 
resource before it was damaged, nuisance claims are defined by the nature of injury. And though public 
nuisance claims are generally considered an offense against the state, courts have also recognized such 
claims brought by private citizens. A private party alleging a public nuisance must demonstrate "an 
unreasonable interference with a right common to the general public." Private party claims for "lost use" 
damages based on injury to natural resource damages under a public nuisance claims depend on whether 
the claimant can show a special injury to a private property interest. Thus, a public nuisance to abate an 
"unreasonable interference with a right common to the general public" must also prove special and 



individualized damages resulting from the harm. To succeed in alleging this special injury, a private 
claimant must demonstrate an injury "different in kind, rather than simply in degree, from that sustained 
by the public generally." In other words:

It is not enough that [the plaintiff] has suffered the same kind of harm or interference but to a greater 
extent or degree. Thus when a public highway is obstructed and all who make use of it are compelled to 
detour a mile, no distinction is to be made between those who travel the highway only once in the 
course of a month and the man who travels it twice a day over that entire period ... The explanation of 
the refusal of the court to take into account these differences in extent undoubtedly lies in the difficulty 
or impossibility of drawing any satisfactory line ... 

Essentially, proving "special injury" as distinct from public injury requires some injury to a private 
property interest. The special injury alleged need not be proprietary. In Ouellette v. International Paper 
Co., a class of private plaintiffs successfully alleged a public nuisance based on defendant's pollution 
into Lake Champlain. The plaintiffs demonstrated the special injury showing decreased land values as a 
result of the pollution. In National Sea Clammers Association v. City of New York, an association of 
private claimants were permitted to bring a public nuisance for injury resulting from nutrient-rich 
sewage and toxic wastes into the Atlantic ocean. In Rockaway v. Klockner & Klockner, a private 
claimant was permitted to make a public nuisance claim based on the contamination of an aquifer. The 
"public" aspect of the claim lay in the public right to an uncontaminated water from the aquifer. To 
satisfy the "special injury" requirement of the claim, the plaintiff alleged an interest different from the 
public in the water from the aquifer; the plaintiff was deprived of the use and enjoyment of a portion of 
the aquifer located directly below the plaintiff's property: "Because [the plaintiff] alleged interference 
specifically with that portion of the aquifer located beneath its property, it has alleged an injury 
different from that suffered by the public in general."

Private claims are often precluded on the ground they are not distinct in kind and degree from those 
suffered by the public. Proving the type of special injury necessary to permit a private plaintiff to 
recover for a public nuisance is difficult. In Anderson v. W.R. Grace & Co., a group of residents alleged 
that the nearby presence of hazardous substances in the water and soils of East Woburn, Massachusetts 
constituted a public nuisance threat to the public groundwater. The court properly categorized the claim 
as a public nuisance rejecting the defendant's argument that only public officials or trustees could bring 
the claim. It rejected, however, the claim of public nuisance itself holding the plaintiffs had not 
demonstrated any special injuries. Additionally, standing by a private plaintiff for a public nuisance is 
not met by incurring the costs to clean up the injury.

With respect to the claim for economic damages, proving "special injury" is different. Historically, 
claims for economic damages without actual injury were prohibited because damages are too remote and 
unforeseeable, not based on a duty owed to the plaintiffs seeing compensation, or failing to demonstrate 
proximate cause. This general prohibition, as it applies to commercial fishing interests, known as the 
"Robins Dry Dock Rule," precludes liability where only economic injury is shown.

An exception under federal maritime law, however, disposes with the requirement that actual or physical 
injury predicate the recovery of damages. Under this exception, commercial fishers, oysterman, crabbers 
and shrimpers can recover purely economic losses resulting from damage to the fish populations. The 
"commercial fishing" exception is significant in that it provides commercial fishers with economic 
losses resulting from injury to natural resources without a showing of physical harm. In Louisiana v. M/
V Testbank, the court adopted this commercial fishing exception based on the "character of the interest 
harmed." For commercial fishermen, this interest was recognized as a greater interest than that of the 
general public grounded in the economic protection of their trade. The "commercial fishing" exception 
is recognized because of the "special relationship" between tortfeasor and the plaintiff. This special 
relationship developed under maritime law is based on a historic observation that "seamen are the 
favorites of admiralty and their economic interests entitled to the fullest possible legal protection." The 
"special relationship" exception has been broadened over time to include a number of employment 
relationships including pension consultants, accountants, architects, attorneys, title abstractors, termite 
inspectors, soil engineers, surveyors, and test hole drillers. Once this "special relationship" is 
demonstrated, recovery for economic damages without a showing of actual injury is permissible. The 



"commercial fishing" exception was also adopted in Union Oil Co. v. Oppen allowing for the recovery 
of natural resource damages. In Oppen, the court permitted a private claim for economic damages by 
commercial fishing interests due to an oil spill near Santa Barbara, California in 1969 resulting in 
natural resource damages in the coastal waters of Southern California. The private commercial fishing 
plaintiffs were permitted to recover the profits they would have realized in the absence of the spill.

While the "special relationship" exception has extended to commercial fishers, there is uncertainty as to 
whether it extends to others whose livelihood depends on waters free of pollution. In M/V Testbank, 
economic claims were rejected when made by other plaintiffs including shipping interests, marina and 
boat rental operators, wholesale and retail seafood enterprises, seafood restaurants, tackle and bait shops, 
and recreational fisherman, oystermen, shrimpers, and crabbers and other businesses dependant on a 
healthy population of aquatic life.

The special exception which is made to commercial fishing interests for recovery of economic damages 
may also apply "where an established business made commercial use of the public right with which the 
defendant interfered." Thus, special injury can be demonstrated by a business who has made commercial 
use of the public waters. The extent to which non-commercial fishing interests are successful in 
recovering economic damages under this principle are unclear. In Burgess v. M/V Tamano, a number of 
plaintiffs representing various business interests brought economic claims resulting from the accidental 
discharge of one hundred thousand gallons of oil into the port of Portland. Among those plaintiffs who 
claimed economic damages as a result of the oil spills were commercial fishermen, owners of motels, 
trailer parks, camp grounds, restaurants, grocery stores, and similar establishments dependant on 
tourism. All but the commercial fishing claims were dismissed based on the "special interest" 
historically claimed by commercial fisherman and clam diggers. According to the court:

unlike the commercial fishermen and clam diggers, the [other plaintiffs] do not assert any 
interference with their direct exercise of a public right. They complain only of loss of 
customers indirectly resulting from alleged pollution of the coastal waters and beaches in 
which they do not have a property interest. Although in some instances their damage may 
be greater in degree, the injury of which they complain, which is derivative from that of the 
public at large, is common to all businesses and residents ... 

A. Claims for Natural Resource Damages Under State Law

A number of state statutes provide for recovery of damages related to natural resource injury. Through 
their police power, states have the power to regulate for the purpose of protecting and conserving 
natural resources. CERCLA, the CWA, and the OPA specifically do not preempt states from imposing 
additional liabilities regarding the release of hazardous pollutants or oil.

In Puerto Rico v. SS Zoe Colocotroni, the inherent ability of a state to enact such natural resource 
damage statutes more stringent than common law was upheld. In Colocotroni, the court rejected defense 
arguments that the plaintiff was limited to common law "diminution in value" in calculating damages. 
Instead, the court held that the state is empowered to recover damages equal to restoration costs. 
Specifically, the court held, "implicit in this choice of language, we think is a determination not to 
restrict the state to ordinary market damages." The court interpreted the state statue as having the ability 
to go beyond recovery of only market or commercial value as having power to recover "the total value 
of the damage caused to the environment and/or natural resource" as provided by the state statute.

In contrast with federal laws which prohibit municipal recovery of natural resource damages, a local 
government may have the ability to recover natural resource damages under state law. For example, in 
Pennsylvania, the Hazardous Sites Clean Act (HSCA) provides "the [Pennsylvania Department of 
Environmental Resources], a Commonwealth agency, or a municipality" may proceed to recover natural 
resource damages. But in North Carolina, only the state Environmental Management Commission is 
charged with trusteeship over natural resources.

The Alaska Environmental Conservation Act ("Alaska Act") imposes for strict liability for the release of 
hazardous substances for natural resource damages including response, containment, removal, and 



remedial costs. Under the Alaska Act, damages are broadly defined as including "but not limited to 
injury to or loss of persons or property, real or personal, loss of income, loss of the means of producing 
income, or the loss of an economic benefit." The corresponding definition of economic benefit is 
similarly broad including any benefit "measurable in economic terms" for gathering, catching, or killing 
of food or other items utilized in a subsistence economy and their replacement costs. Significantly, the 
Alaska Act does not limit those parties who may bring a claim and does not require a physical harm for 
economic loss to be awarded.

In Glacier Bay, fish buyers, fish spotters, fish processors and other shoreside business successfully 
claimed economic damages under the Alaska Act. The court not only permitted the claims by all the 
plaintiffs but also rejected defendant claims that the Alaska Act did not permit economic damages for 
strict liability and that state law was preempted by maritime law or federal law which prohibited these 
claims.

Private plaintiffs, including local governments, are given standing under the New Jersey Spill Act. The 
Mayor and Council of the Borough of Rockaway in New Jersey was successful in recovering natural 
resource damages resulting from the discharge of trichloroethylene ("TCE") and tetrachloroethylene 
("PCE") into the municipal well field. The New Jersey act goes one step further, however, providing 
standing to "any injured person" for the recovery of natural resource damages.

Courts have generally rejected arguments that state statute claims made by private plaintiffs are 
preempted by either federal common or statutory law. At least one exception lies with respect to Section 
311 of the Clean Water Act. In the Matter of Oswego Barge Corporation addressed claims by the United 
States for natural resource damages as a result of a pollution spill in the St. Lawrence Seaway. 
Defendants successfully argued that claims under Clean Water Act preempted other claims brought 
under federal maritime law and public nuisance.

B. Private Recovery Now Available Under the Oil Pollution Act

A private right of recovery for natural resource damages is not available under CERCLA or the CWA. 
The Oil Pollution Act (OPA) of 1990, however, expanded the ability of private citizens to bring a claim 
for oil pollution damages. The OPA now permits recovery for lost profits or impaired earning capacity 
by private parties without a showing of a private proprietary loss resulting from the injury, destruction, 
or loss of natural resources. Those losses now covered by the OPA could include for example the cost of 
cleaning a boat impacted by oil during sailing or lost revenues due to cancellations of fishing charters. 
Section 2702(b)(2) now gives private parties the ability to recovery purely economic losses. At few 
courts have not even required physical damage act as a prerequisite to recover these losses.

V. THE EMERGING CONFLICT BETWEEN PUBLIC AND PRIVATE CLAIMS
As public trusteeship and private claims for natural resource damages have significantly expanded 
under both common law and statutory law, so has the confusion in determining who can proceed in an 
action for natural resource damages: a private claimant or a public trustee. Consequently, the line which 
distinguishes public and private standing is significantly blurred. For example, the conflict between a 
government trustee and a private party could emerge when a CERCLA trustee attempts to recover 
damages which may also be asserted by a private party. On the one hand, CERCLA trusteeship is fairly 
broad. Damages recovered under CERCLA's natural resource damage provisions are "not ... limited by 
the sums which can be used to restore or replace" the damaged resource. But at the same time, CERCLA 
prohibits "double recovery" for damages based on the same injured resource. Double-recovery includes 
both the cost of the clean to the damage natural resource and damages eventually mitigated afterward. 
Examples of the conflict for recovery of natural resource damages between a public trustee and private 
party are particularly evident in Alaska Sporting Fishing Association and Satsky v. Paramount 
Communications. 

How and when damages were alleged by competing public and private claimants was a central issue in 
Alaska Sport Fishing Association, ("ASPA") which denied 130,000 sport fishers claims for lost use of 
public resources. The sportfisher claims were dismissed on the basis they were in privity with the United 

A. Alaska Sport Fishing Association v. Exxon Corporation



On appeal, the 10th Circuit reversed the District Court holding that the state did not articulate an 
interest under the parens patriae doctrine apart from those interests of the private parties. The parens 
patriae doctrine is "a concept of standing utilized to protect those quasi-sovereign interests such as 
health, comfort and welfare of the people, [and] interstate water rights ..." Under the parens patriae 
doctrine, the state must show an separate interest from those of private party and that a substantial 
portion of its citizenry has been affected by the action. To assert the doctrine, a State must assert harm to 
its "quasi-sovereign" interest. A "quasi-sovereign" interest is "not merely advancing the right of 
individual injured citizens, but [as] an additional sovereign or quasi-sovereign interest." The "quasi-
sovereign" interest may not include the right of private individuals.
Satsky held that the claims of the private plaintiffs were not precluded under res judicata because the 
state in the first suit could not have asserted the recovery of private claims. Satsky was significant in 
recognizing the blatant competition between public and private rights of action which emerge from 
damages to natural resources. Satsky correctly evaluated the competing claims between the federal 

States and Alaska for the purposes of res judicata. The doctrine of res judicata, or claim preclusion, holds 
that parties or their privies are barred from relitigating issues that were or could have been raised in the 
prior action. In other words, because the United States and Alaska had the authority to recover for "lost 
public uses" as trustees on behalf of the public under the CWA and CERCLA, double recovery was 
prohibited.
The ASPA argued that the losses they alleged were distinct from those already recovered by the United 
States and Alaska in the settlement. Specifically, ASPA argued their losses were "active, in situ use, 
distinct in kind from loss of 'passive use' suffered by the public at large." The ASPA conceded the federal 
government and state had the ability to recover costs to remove the oil and in the "restoration or 
placement of natural resource damage or destroyed." They also agreed the trustees could recover with 
respect to lost uses that could not be mitigated by cleanup. Nevertheless, ASPA argued it sought to 
recover what the trustee could not: those lost uses, particularly recreational, which resulted from 
resource injury during the contamination.
The sportfisher claims in Alaska Sport Fishing Association were dismissed specifically for failing to 
allege a distinct private injury such as harm to boats, fishing tackle, or the incurring of expenses based 
on the cancellation of a specific fishing or camping trip. Translated, this meant the federal government 
and the state had the authority to recover for virtually all lost-use damages caused by the Exxon Valdez 
oil spill. The central issue in Alaska Sport Fishing was whether the state and federal government had 
overstepped its assertion of trusteeship as an adequate representative of the public. The quasi-sovereign 
interest asserted by the state under the parent patriae doctrine must be "an articulable interest in the well-
being of it populace, something more than allegations that it is a nominal party."
The Alaska Sport Fishing decision highlights how an expanded view of government trusteeship impacts 
a private right of action. Expanded government trusteeship is powerful, allowing the government to 
represent not only the interests of the public but those divergent groups who make different uses of our 
natural resources. Such an expansive reading bars private claims which are protected both under 
statutory and common law. The ever-broadening assertion of trusteeship by states under the parens 
patriae doctrine and resulting foreclosure of certain private party claims has been criticized as in "need 
of a fundamental rethinking of its future application in similar cases." 

Satsky v. Paramount Communications, similar to Alaska Sport Fishing Association, involved legal 
claims by a group of private plaintiffs for recovery of natural resource damages resulting from mining 
waste. The litigation resulted from activities over a period of 64 years at the Eagle Mine Facility in 
Colorado. Hazardous waste disposed in nearby dumps resulted in extensive natural resource damages 
around the area of Eagle County and subsequently a claim by the State of Colorado in 1983 under 
CERCLA for removal and clean up costs. The plaintiffs in Satsky were composed of residents and 
businesses including a white water company, a fishing guide service, and two flyfishermen 
organizations. The type of claims varied including property damage, diminution in property value, loss 
of water quality, and loss of enjoyment of real property among other things. Following the original 
filing in federal court, Paramount moved to dismiss all of plaintiff's natural resource damage claims on 
the basis they were precluded by res judicata from the consent degree with the state. The district court 
agreed with Paramount and dismissed the plaintiff's claim.

B. Satsky v. Paramount Communications



trustee and the private claimants distinguishing "nature of the right" asserted. In other words, the central 
question posed was: Are the claimed damages related to the public or private aspect of the damaged 
resource? Satsky established a test to determine whether public trustee is barred from recovering a 
private claim depends on whether the state could have recovered the damages under statute law or the 
parens patria doctrine. 

A potential conflict between public and private rights is also evident in the Oil Pollution Act of 1990. 
Private rights of recovery was recently expanded in the OPA's adoption. As a result of the OPA's 
expanded coverage to include economic claims by private parties, there is a greater potential for conflict 
between government trustees and private parties. Section 2702(b)(2) now provides that liability may 
also be had to private persons for: 

C. Possible Statutory Conflict: The Oil Pollution Act

(B) Real or Personal Property
Damages for injury to, or economic losses resulting from destruction of, real or personal 
property, which shall be recoverable by a claimant who owns or leases that property. 

(C) Subsistence Use
Damages for loss of subsistence use of natural resources, which shall be recoverable by any 
claimant who so uses natural resource which have been injured, destroyed, or lost, without 
regard to ownership or management of the resources .... 

(E) Profits and Earning Capacity
Damages equal to the loss of profits or impairment of earning capacity due to the injury, 
destruction or loss of real property, personal property, or natural resources which shall be 
recoverable by any claimant. 
As a result of adopting these provisions, private parties may now assert standing for 
recovery of purely economic losses. 
The potential for overlap, however, could emerge between those private and public interests 
which seek economic recovery. The conflict with a public trustee could emerge if a resident 
claims to suffer lost enjoyment of the "environmental amenities associated with their real 
property, when their property fronts on a public beach or waterway that is oiled" or "incur[s] 
loss in real property value ... due to long-term physical contamination of their property."

VI. SYNTHESIS: COMPETING PUBLIC AND PRIVATE CLAIMS

Alaska Sport Fishing and Satsky highlight two factors which appeared to help determine whether the 
public or private claimants recovered for natural resource damages. These two factors are 1) whether the 
natural resource damage claimed is public or private in nature; and 2) whether the public trustee is 
trying to recover the claim. 

Satsky highlights the principle that public trustee claims should not be asserted to the extent that they 
would preclude private claims. Support for this principle comes from the statutory "saving clause" in 
CERCLA, the CWA, and the OPA providing that common and state law causes of action for natural 
resource damages are preserved. This result is further supported by the legislative history of public trust 
statutory law. 

Thus, at least with respect to an action brought under statutory law, private claims brought under 
common law are protected including negligence, strict liability, nuisance, trespass, misrepresentation, 
diminution in value of property. The preclusion of private claims for "lost use" brought by the 
recreational fishers in Alaska Sport Fishing Association, however, were precluded. The primary 
characteristic which distinguished Alaska Sport Fishing Association from Satsky lay in whether the 
character of the damages were public or private. The claims of the recreational fishers in Alaska Sport 
Fishing Association failed at least in part because they could not demonstrate a private injury such as 
harm to their fishing equipment. This private injury was demonstrated in Satsky where the plaintiffs 
could assert property damage, diminution in value to real estate, actual losses of income, and loss of 
enjoyment to real property. 



Determining whether a public trustee might have recovered natural resource damages is dependant on 
the nature of the damage. This distinction is similarly made in the natural resource regulations 
implementing CERCLA and the Clean Water Act providing trustee claims must be made based on a 
claim for public use and non-use value but not personal injuries or "private economic damages" To 
determine whether a natural resource damage claim is public or private in nature, courts have resorted to 
legal doctrines such as res judicata and parens partriae to evaluate whether there is an identity between 
public and private issues. Courts have also evaluated the scope of a trustee's authority, and therefore the 
limitations on a private right of action, through statutory interpretation of the phrase "controlled by" 
under CERLCA, the Clean Water Act and to an even larger extent state natural resource protection law. 
A state's interest in natural resource damage recovery turns on whether it has asserted an interest separate 
from those of private parties. As articulated under Satsky, the assertion of a "quasi-sovereign interest in a 
damaged resource" is necessary to trigger the paren patriae doctrine. 

Recovery of public natural resource damages under statutory law including CERCLA, CWA, and the 
OPA depends on the degree of control asserted by a trustee. While the final natural resource regulations 
and accompanying litigation holds a trustee must demonstrate "substantial" control over a natural 
resource, trusteeship under statutory law particularly CERCLA, has been interpreted broadly. In Idaho v. 
Southern Refrigerated Transport, the state trustee sought a variety of natural resource damages resulting 
from the spill of 200 containers of chemicals in and next to the Little Salmon River. The State of Idaho, 
claiming a loss of 90 - 100 percent of the fish in the river, recovered not only the commercial value of 
the fish but also the recreational value, or the value a consumer places on the "use" of the natural 
resource. In National Association of Manufacturers, DOI was challenged for including "economic rent" 
as recoverable losses in its natural resource damage regulations governing CERCLA and the Clean 
Water Act. "Economic rent" was defined as those fees "that commercial harvester could pay to the 
government and still find the harvesting economically feasible." In essence, these fees would be ones 
which were not charged but might have been charged by the federal government. The argument of the 
National Association of Manufacturers was that CERCLA trustees should be precluded from recovering 
"economic rent" because it was a private claim. The court instead held that government trustees are not 
prevented from recovering these "economic losses." 

But in contrast with the breadth of damages successfully recovered by CERCLA trustees above, "lost 
use" damages were also recovered by a private unincorporated association of long-distance swimmers in 
In re Oriental Republic Uru. The association, "I Did the Delaware," brought the claim as a result of an oil 
spill in the Delaware River. Recognizing that the association of swimmers lost the use of the Delaware 
River for a six weeks as a result of the spill, the court distinguished federal maritime law which does not 
permit for loss of use for private purposes. Significantly, the court also rejected a claim that CERCLA's 
prohibition on double recovery precluded the swimmer's claims. Instead, the court reasoned that because 
the swimmer association never sought recovery under CERCLA and that "there is nothing in the record 
indicating that the State of Delaware or any other government entity seeks to recovery damages for lost 
use of natural resources arising from the inability of person to swim in the Delaware River." 

How to square the private recovery of the swimmers in In Re Oriental, Inc. with other cases supporting 
broad CERCLA liability leads to the second factor that courts consider in determining private or public 
standing for natural resource damages. Alaska Sportfishing Association was particularly significant in 
that the United States had already recovered for the "lost use" claims by the time the sportfisher claims 
were officially heard by the district court. The court appeared to be persuaded by the fact the United 
States and Alaska had already recovered for the lost uses asserted by the ASPA. Ultimately, if the 
government had not tried to assert the "lost use" claims in their $900 million settlement with Exxon, it is 
more likely the sport fishing interests could have recovered. Arguably, the fact the United States was 
able to settle before the Alaska Sport Fishing Association was able to argue the merits of its case led to 
the preclusion of the ASPA=s claims. 

Support for argument is found in both Satsky and the recent decision in National Association of 
Manufacturers (NAM) v. Department of the Interior. In Satsky, the court held that while the plaintiffs 
could recover for purely private interests, it simultaneously held that those claims [] for injuries to 
interests which all citizens hold in common, and for which the State has already recovered, the [former] 
judgement ... acts as a bar." In National Association of Manufacturers (NAM, the court held that "once a 



state or other public trustee recovers such damages, a private party will be barred by res judicata from 
later seeking recovery for the same public losses." 

VII. RECOMMENDATIONS

A sweeping interpretation of government trusteeship over natural resources has been rejected in Ohio v. 
U.S. Department of the Interior which specifically noted that Congress excluded private property from 
CERLCA trusteeship "no matter how heavily involved a government entity may be in managing or 
otherwise controlling the property." Instead, Ohio held that courts should evaluate whether natural 
resource damage recovery may be had by a public or private parties on a case-by-case basis. Equitable 
considerations necessitate that government recovery of natural resource damages not entirely foreclose 
private claims. On the one hand is the argument that natural resources will prosper better under a broader 
net cast by government trustees who are required to secure damages toward the restoration, replacement, 
or acquisition of natural resources. The other and not necessarily incompatible argument posits that 
private parties should not be precluded from bringing claims. And finally, the intersection between the 
two suggests that private parties be given the "stick" to ensure that government trustees are affirmatively 
protecting the trust.

Two issues arise with respect to the goal of providing for equitable recovery as between public and 
private claims for natural resource damages. First, there are the direct conflicts which arise between the 
public and private parties. The recent conflicts highlighted in Alaska Sport Fishing Association and 
Satsky reveal the need to fairly distinguish between the public and private aspects of natural resources 
so as to apportion damages equitably. The test articulated in Satsky provides that public claims will be 
precluded to the extent private claims would have succeeded. Determining whether the private claim 
would have succeeded, however, requires that courts fully evaluate the scope of possible private claims 
including those under the Oil Pollution Act and tort claims for public nuisance and negligence. Unlike 
the approach of both Satsky and Alaska Sport Fishing, however, the viability of a private claim should 
not depend on whether a federal trustee has already asserted or plans to assert a natural resource damage 
claim.

Commentator Carter H. Strickland goes one step further in defining a test: "Trustees should be able to 
bring a natural resource damage claim where they could bring a public nuisance claim. However, they 
should abstain from bringing natural resource damage claims were private claims for public nuisance 
can redress the problem and preclusion would have inequitable results." Strickland suggests that 
because public and private interests have already been segregated with respect to public nuisance law, 
that the same approach could be used in separating trustee and private party interests. 

The second and perhaps more important issue arises with respect to those natural resource damage 
claims which are never brought in the first place. Several commentators claim that the controversy over 
the natural resource regulations has resulted in very few claims for damages. Other commentators have 
criticized the regulations for being too narrow and that only a fraction of the oversight originally 
contemplated by Congress and that private recovery of natural resource damage is already limited not 
encompassing the full extent of the injuries sustained. This problem was evident following the loss of 
694,000 gallons of partially refined crude oil in Galveston Bay resulting from a collision between two 
vessels. As a result of the spill, Galveston Bay was closed to commercial fin fish, shrimp, crab, and oyster 
harvests for up to 30 days. Significantly, the court only permitted the claims by licensed fishermen 
based during the period the bay was closed. The resulting recovery may therefore be less than actually 
realized private losses:

Notwithstanding the unlicensed fisherman's lack of standing to assert a private claim for losses during 
the closure, the entire public loss is not captured through private suits in this context: the fish the 
unlicensed fishermen would have caught have still been injured or killed. Similarly, restricting claims to 
the closure period precludes recovery for economic losses due to injuries to the fishery populations, 
which affect fishing incomes beyond the closure dates. 

As revealed in Satsky and Alaska Sport Fishing Association among other cases, the scope of government 
trusteeship under either statutory or common law is not only fuzzy but overlapping. The significant 



disagreement and confusion over the scope of government trusteeship and related limitations on private 
standing to bring natural resource claims provides fertile ground for gaps in recovering for natural 
resource damages. 

The gaps in recovery of natural resource damages emerge in evaluating differences and overlap between 
the public trust doctrine, CERCLA, and public nuisance. On the one hand, government trusteeship over 
certain types of natural resource damages and natural resource uses under CERCLA is significantly 
broader than claims brought solely under the public trust doctrine. But at the same time, actionable 
injury under CERCLA is limited compared to the broadened recovery contemplated under the public 
trust doctrine which only requires a showing of "impairment of or interference with public resources and 
uses protected by [public] trust." CERCLA allows a trustee to institute recovery only upon "actual 
injury to, destruction, or loss of public natural resources." Consequently, CERCLA's broad trusteeship 
combined with its more limited scope of actionable injury precludes private parties from bringing 
claims for damages which are by definition under government trusteeship. 

A. Giving Citizens the Ability to Enforce the Public Trust Doctrine

To the extent governments are given the tools to assert trusteeship over natural resources, they must 
exercise their trusteeship. While government trustees appear to be the best representatives of the entire 
public, only three natural resource claims under CERCLA have been asserted by the federal 
government. The realistic need to protect private party actions, however, is particularly necessary given 
the lack of asserted government trusteeship under CERCLA.

The Supreme Court in its ruling in Illinois Central spoke to the issue of a state's affirmative 
responsibility to protect those natural resources which fall under the public trust: "The State can no 
more abdicate its trust over property in which the whole people are interested, like navigable waters and 
soils under them, so as to leave them entirely under the use and control of private parties ... than it can 
abdicate its police powers in the administration of government and the preservation of the peace." 
Professor Sax has also argued that one of the primary objectives of the public trust doctrine that is 
should "be enforceable against the government." 

What can be described as an "affirmative burden" by federal and state governments to enforce the public 
trust doctrine has been recognized. This duty on behalf of the federal and state governments to 
affirmatively protect natural resources has been noted by several courts. In Lake Michigan Federation v. 
United States Army Corps of Engineers, the court acknowledges its role to ensure this affirmative duty is 
enforced:

First, courts should be critical of attempts by the state to surrender valuable public resources to a private 
entity. Second, the public trust is violated when the primary purpose of a legislative grant is to benefit a 
private interest. Finally, any attempt by the state to relinquish its power over a public resource should be 
invalidated under the doctrine. 

In Lake Michigan, the court viewed its role as one of affirmative oversight to prevent the damage to a 
natural resource.

At least one court has actually permitted private citizens to invoke the public trust doctrine to force a 
federal agency to exercise these affirmative obligations. In Sierra Club v. Department of the Interior, an 
environmental organization sued the Department of the Interior to exercise powers to protect the lands 
from logging with threatened to destroy the park's redwoods. The Sierra Club brought suit to compel 
DOI to exercise non-discretionary duties under the National Park System Act. The court relied on its 
general authority to review agency actions under the Administrative Procedure Act, and specifically on 
the basis that the Redwood National park Act, imposed a legal duty requiring the Secretary to use 
powers to protect the park. 

The non-discretionary duty owed by trustees to recover natural resource damages is also found in 
statutory law. Under CERCLA, there is an express and affirmative duty on federal and state to protect 
and therefore recover natural resource damages. Specifically, CERCLA provides "the President, or 



authorized representative of any State, shall act on behalf of the public as trustee of such natural 
resources, to recover for such damages." SARA similarly acknowledges a "fiduciary duty" owed to the 
public by trustees. In passing CERCLA, Congress intended for a broad scope of trusteeship based on the 
failure of the common law to adequately redress natural resource injuries. 

Unfortunately, there are several barriers in making an argument that the federal government has the 
affirmative duty to invoke the common law or statutory version of the public trust doctrine. Among 
them are procedural barriers including the Administrative Procedure Act which precludes agency review 
where agency action is committed to agency discretion. In addition, the Supreme Court has upheld that 
an agency decision not to enforce is presumptively unreviewable. Whether CERCLA's requirement that 
trustees "shall act to behalf of the public as trustee of [injured] natural resource to recover for" natural 
resource damages is subject to this presumption is unclear. 

B. The Creation of Citizen Suit Provisions Under Statutory Law

Private parties who are precluded from bringing a certain action for natural resource damages should be 
given the tools to force the trustee to assert claims for natural resource damages. Several commentators 
have argued for the creation of a right for private citizen suits against the federal government requiring 
the federal government or trustee to carry out a mandatory duty under law. According to one, "[i]f 
Congress sincerely intends CERCLA to effectively alleviate the environmental woes of our society, 
then Congress should provide a citizen suit provision for natural resource damages actions." The citizen 
suit provision would satisfy concerns that private claimants bring natural resource damage action for 
personal gain. The adoption of a citizen suit provision for natural resource damages would be beneficial 
in spurring government enforcement which is often constrained by political motivations and limited 
funding. 

In fact, existing CERCLA's "citizen suit" provisions may already provide the needed link to help 
citizens enforce a trustee's affirmative duty to recover natural resource damages. CERCLA Section 
310(a) provide for two types of citizen suits: 1) allowing citizens to challenge "any violation of any 
standard, regulation, condition, requirement, or order" under CERCLA, and 2) providing that "any 
person may commence a civil action on his own behalf ... (2) against the President or any other official 
of the United States ... where there is an alleged failure ... to perform any act or duty" under CERCLA. 
The latter provision may provide citizen groups with the needed language to compel a federal or state 
trustee to recover natural resource damages. 

Whether any citizen group has ever attempted to invoke Section 310(a)(2) providing for the 
enforcement of a trustee's nondiscretionary duty to recover natural resource damages on behalf of the 
public is unclear. At least one commentator has suggested that using these citizen-suit provisions for 
such a purpose would not work because a court's jurisdiction over such a matter will not be established 
until a cost recovery action begins. 

VIII. CONCLUSION

Whatever the remedy, there appears to be significant confusion surrounding public trustee and private 
standing to recover natural resource damages whether under common law or statutory law. The 
confusion among courts has led to a gap in the full amount of natural resource damages potentially 
recoverable. The resulting gap leaves polluters unaccountable for the Atragedy of the commons@ they 
have created. More importantly, victims of natural resource injury B the natural resources themselves as 
well as those who depend on unpolluted natural resources B are left in the dark. The need for a clearer 
line determining which parties may correctly assert standing will also lead to a more efficient judicial 
system and greater accountability for those who benefit from natural resource injury. 
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